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PETITION FOR RECONSIDERATION

The Independent Insurance Agents and Brokers of America (“IIABA”) hereby respectfully
requests reconsideration of the rules set forth in the Report and Order of the Federal Communications
Commussion ("Commission™ adopted June 26, 2003 1 the matter of Rules

and Regulations Tmplementing the Telephone Consumer Protection Act of 1991 (“TCPA”™) .

published in the Federal Register on July 25. 2003, with an effecuve date of August 25, 2003
The Report and Order was amended by the Commission’s Order on Reconsideration’ adopted
on August 18, 2003 The Order on Reconsideration ordered a Timited stay with respect to the
cflectne date of the Commission™s determination that an established business relationship will
no longer be sulficient to show that an individual or business has given express permission to
recerve unsohicited (ucsimile adverusements, as well as the signed, writlen consent statement

El
requirements ol the amended regulations™  The deternunation with respect (o the repeal of the

' Founded i 1896, HABRA 15 the naton’s oldest and lagest natonal association of mdependent insurance agents and
brokers representing anetwork of mare than 300.000 agents, brokers and then emplayees nanonally s members arc businesses
that sller customers 4 chotce of policies trom a vanety vf msuiance compaisies Independent agents and brokets offer all hines of

msurance—property casaalty, hie, health, employee benel:t plans and retnement prodacts
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cstablished busmess relationship exemption and the implementation of the signed, written
consent requirements ol the amended 1egulations were effective August 25, 2003 under the
terms of the Tuly 25. 2003 Repoit and Order  The Order on Reconsideration has moved the

eftective date of these provisions of the Report and Order to January 1, 2005

BACKGROUND

The TABA represents over 300,000 independent insurance agents und brokers acioss Lhe
United States and s the largest vade association representing msurance agents in the nation
Members belong to 31 statc and District of Columbia associations  ITABA 1s the national
umbrella orgamzation for the independent state alfithates  Membership in the state affilates

by local. independent agents and biokers 1s voluntary

The TABA and its independent state affiliates use telephone facsinule technology to communicate
with therr members  Typically, the IIABA and the state affiliates use broadcast facsimiles to alert and
notify members about scheduled meetings, programs and conventions  In addition, facsimles are
commonly used to notily members of continuing professional education seminars and courses, course
materials, books and other isurance business products and services Membership renewal notices and
reminders are also commonly tansimitted to members by tacsimile  Absent clanfication and limitation
that nught emerge trom (he Comnussion’s reconsideration process, the overly broad definition of
unsolicited commerctal advertisements promulzated in the pending Report and Order appears to apply to

these membership-related facsunile communications’

5

Ihe HABA suongly endoises and commends lor the Comimussion’s caieful consideration the Petition for
Emcigency Clarfication, filed July 25, 2003, by the Amencan Secicty of Association Executives  (“ASAE”)
in pariicular the substantive discussion theren of the non-commercial nawne ol lacsimile commuaications
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DISCUSSION

MeCarran-Ferguson

The [TABA urges the Commission ta revisit its discussion and deternunation in the Report and Order
witl respeet to the mterplay between the McCarran-Ferguson Act® and the Telephone Consumer
Piotecuon Act of [991 While we will not reitetate af length the comments submitted by the American

Council of Life Insurers (“ACLI™),” IIABA fully endorses and supports the views and analysis of the

ACLI on this important question

The gist of the ACLI's view and analysis 1s that the insuance mdustry should not be subject to the
TCPA because the plum language of that statute leaves hitle room for doubt about the intent of Congress

with respect to leaving the regulation of the busmess of insurance to the states

The Commission. on the other hand, maintains that consumer privacy protection is compatible with
the states’ regulatony mierest in goverming the busimess of insurance  Regrettably, this view would jusufy
all manner of federal consumer interest regulation of the msurance business directly contrary to the
expressed mtention of Congress in the McCartan-Ferguson Act - There s no "compatbihty” standard in
McCarran-Ferguson, to divine one here would be to flip the presumptive intent of that legislation on its

head

Finally. we strongly urge the Commussion 1o 1econsider its determiation that exempting the insurance

industry from liability under the TCPA would confuse consumers and interfere with protections provided

by that Act  Bused on the record estabhished by submissions before the Comussion, we believe that

hetween Lax-exempt organizattons and thew members m the legimmate [urtherance of their Lk cxempt activities
f) - ]
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substanuive, exttemely important rights and privileges enyoyed by insurance consumers will be impenled
by the Commission's Report and Order  Particulatly in regaid to the Comnussion’s do not fax rules, a
strong case can be made that, tom a consumer standpomnt, more harm than good will be done since 1t
would inhubit the msurance agent’s abihty to provide effective and ofien ume-cnitical service for his or

her chient

Where the Commussion itself adiuts that this 1s a close question®, deference to the Congressionally
mandated scheme of stae regulatory primacy 15 the most judicious default We do not take 1ssue with the
Commussion’s intent 1o raise this ssue i its Report to Congress, as required by the Do-Not-Call Act.’
We simply believe the Commussion should refrain from applying this rule, and then only later bringing 1ts

perception ol a statutory ambiguity to the attention of Congress

Established Business Relationship

Notwithstanding our comments regarding McCarran-Ferguson and the action taken by the Commission in
the Order of Reconsideration, lIABA 1s concerned about the Report and Order’s wholesale repeal of the
established business relationship (“EBR™} exception with regard to the do not fax rules  Although we
acknowledge thar the Commuission rased the question of the EBR consututing iequisite consent to recerve
unsoherted facsimile advertisements i its 2002 Nouce', we do not belheve there was adequate advance
nouce that the Commussion was considering outright repeal of the EBR in the context of voluntary, dues-
paying tax-¢xempt membership orgamizations  Coupled with the overly broad definition of unsolicited
commerctal advertisement now encompassing 1ouline transnussions between tax-exempt associations and

then members. the [TABA belicves that inadequate notice was provided to justify such sweeping changes

to the existing regutatory framework

Y CG Docket No 02-278, FCC 0341573, Repoit and Otder at | 53
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The LIABA beheves the Commmission had amplic legislative regulatory authonity for the 1992
determination'! that an established busimess 1elationship provides an appropriate exception from the do
not fax rules In additton to legislative history'* that cxplicitly acknowledges Congress’ awareness of the
need for busmesses to maintan an ability to contact existing customers, a strong presumption exists that
durnmg the more than ten year hife of the EBR regulatory exception Congress has given its tacit consent to
thes common sense tule T fact, as late as Mach of this year Congress had an opportunity to legislate any

repudiation of the long-standing EBR exceplion and elecled not to do so H

We recommend that the Commussion use the interstice provided by the Order for Reconsideration to
revisit the EBR exception rules and find workable solutions that do not impose a regulatory straitjacket on
tax-cxempt organizations and their members  Beyond the issue of an implicit EBR existng between a
tax-exempt association and its voluntary members, 1115 our view. particularly with respect to insurance
agent/consumer transactions, that the inconventence. contusion and i many cases actual harm visited

upon the insuring public by the new rules wil! tur outweigh the consumer privacy objectives of the TCPA

Other Substantive Essues

The ITABA membership has expressed concern over the impact of the do not call rules as set forth in
the Report and Order to the eatent those rules make no allowance or exception for referrals The
msurance agency and brokeragze business 15 a peisonal, consumer-oriented business that relies heavily on
reputation, word-of-mouth and ieferrals [t 1s, as our membership bears out, by and large, the prototypical
Main Street America siall business enterprise  [n HABA's 2002 Agency Universe Study, a survey sent to

all independent isurance agents and brokers, 87% of those survey indicated that they received referrals

from other customers and that 37% of ali of their new accounts resulted from those referrals

1
Reportand Order. In the Matter of Rules and Regulations Implementing the Telephone Consumer Piotection Act of 1991,

7 FCC 8752. 8779 (1992)
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There are a myriad of very common situations where a referral and telephone call/facsimile
message serve the immediate and valuable needs of consumers mthe inswance marketplace These
transactions often have thewr gieatest value when there 1s no pre-exssting EBR - A simple example
tlustrates the problem a parent contacts an insurance agent, perhaps one with which she has an
eslablished business 1elationship. and asks the agent to fax a binder for 1enter’s insurance coverage to her
son who 1s moving into an olf-campus apartment in another city  Under the Commission’s rules, this
would be a viotation of the TCPA und regulations because (a) there 1s no longer an EBR exception for
facsimle nansactions, and () the referral call o1 facsimule s treated as an unsohcited commercial
adverusement - despite the fuct that the parties 1o the transaction desired and invited the contact by the
insurance agency  Agents also need to provide timely information to customers about new and updated or

amended products or services that would betler suit then insurance needs

The ITABA and its members are also concerned about the effect the Report and Order will have on
therr business dealings when it s sometimes difficult or impossible to tell if they are contacting a business
ar residential lime in cases of home businesses, particularly 1 cases where the agent or broker uses call
buchk technology (such as Y69) 1o return an quiry  The safe harbor should be liberalized significantly to
accommodate this and other good faith commercial activities that have the potenttal of running afoul of
the new rules We wige consideratton of a generous de mininus aullowance for good fuith calls that
acaidentally violate the do not call regulations Tt should not be difficult to set an appropriate threshold
that piotects small busmesses such as independent insurance agencies, while at the same time not

forgiving high volume violations by automated telemarketing enterprises

Frnally, the [IABA 15 far less sanguine than the Commussion that therr small business members will be
able to ubsorb the expense, manpower and training, and opportunity costs that compliance with this set of

regulatory strictures will requie Signmificant costs will be incurred just to put a small business such as an



insurance agency n a position o avail itself of the sufe harbors when the inevitable inadvertent or
mistahen call or facsmule occurs The HABA believes that the pendulumn has swung too far in one
direction in this set of rules and urges the Commission to seek a more balanced, practical set of rules that

targets abusive telemarheting to meet the needs ol the public

Copclusion

HABA respectfully requests that the Commussion reconsider its decision in the Report and Order
regarding the applicabihity of the TCPA to the insurance industry in light of the express Congressional
itent embodied in the MeCarran-Fergusen Act o leave regulation of the business of insurance to the

states

If the Commission 1s unwilling to grve such deference to the long-established McCarran-Ferguson
preecmption framework. then the HABA respectfully requests that the Comnussion reconstder its decision
to1epeul the established busmess relationship excepuion with regard to telephone facsimile messages and

return to the status quo ante

IHABA also urges the Comnussion ta reconsider its decisionmaking in 1ts Report and Order (FCC 03-
153) and make a determination that facsimile communications by tax exempt organizations conducted
consistent with and in fwitherance of the orgamzation’s tax exempt non profit purposes are non-

commercial and not considered within the statutory definition of “unsohiciied advertuisement”

HABA respectfully requests that the Comuiission make a reasonable exception to the do not call/do

not lax 1ules for referrals made by an existing customer, friend, family member or acquaintance



And finally, TIABA tespectfully requests that the safe harbor be liberalized significantly to
accommodate calls to home businesses and other good faith commercial activities that have the potential

of tunming afoul of the new rules

Respectfully Submutted,

Independent Insurance Agents and Brokers of America
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Muana L Berthoud

Senior Vice President
Independent Insurance Agents and
Brokers of America

412 First Street, S E

Washington, D.C 2003
202-863-7000
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